7.21.3.2

7.21.4

7.21.5

7.21.5.1

7.215.2

7.21.5.3

7.21.5.4

7.21.6

7.21.6.1

The Department may direct changes to the work at any time until the work is finally accepted. The
issuance of a Field Order at any time may alter or modify the contract duration only by the days
specified therein; or if not specified therein, for the days the critical path must be extended for the
change. Additional time to perform the extra work will be added to the time allowed in the contract
without regard to the date the change directive was issued, even if the contract completion date has
passed. A change requiring time will not constitute a waiver of pre-existing Contractor delay.

DELAY FOR PERMITS. For delays beyond the control of the Contractor in obtaining necessary
permits, one day extension for each day delay may be granted by the Project Manager, provided the
Contractor notifies the Project Manager that the permits are not available, as soon as the delay occurs.
Time extensions shall be the exclusive relief granted on account of such delays. No additional
compensation will be paid for these time extensions.

DELAYS BEYOND CONTRACTOR’S CONTROL. For delays affecting the critical path caused by
acts of God, or the public enemy, fire, unusually severe weather, earthquakes, floods, epidemics,
quarantine restrictions, labor disputes, freight embargoes and other reasons beyond the Contractor’s
control, the Contractor may be granted an extension of time provided that:

The Contractor notifies the Project Manager in writing within five (5) work days after the occurrence
of the circumstances described above and states the possible effects on the completion date of the
contract.

No time extension will be granted for weather conditions other than unusually severe weather
occurrences, and floods.

The Contractor, if requested, submits to the Project Manager within ten (10) work days after the
request, a written statement describing the delay to the project. The extent of delay must be
substantiated as follows:

(a) State specifically the reason or reasons for the delay and fully explain in a detailed
chronology the effect of this delay to the work and/or the completion date;

(b) Submit copies of purchase order, delivery tag, and any other pertinent documentation to
support the time extension request;

© Cite the period of delay and the time extension requested; and

(d) A statement either that the above circumstances have been cleared and normal working

conditions restored as of a certain day or that the above circumstances will continue to
prevent completion of the project.

Time extensions shall be the exclusive relief granted and no additional compensation will be paid the
Contractor for such delays.

DELAYS IN DELIVERY OF MATERIALS. For delays in delivery of materials and/or equipment
which occur as a result of unforeseeable causes beyond the control and without fault or negligence of
the Contractor, its subcontractor(s) or supplier(s), the Contractor may be granted an extension of time
provided it complies with the following procedures:

The Contractor must notify the Project Manager in writing within five (5) consecutive working days
after it first has any knowledge of delays or anticipated delays and state the effects such delays may
have on the completion date of the Contract.
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7.21.6.2

7.21.6.3

7.21.7

7.21.7.1

7.21.8

7.21.8.1

7.21.8.2

7.21.8.3

7.21.8.4

7.21.8.5

7.21.8.6

The Contractor, if requested, must submit to the Project Manager within ten (10) working days after a
firm delivery date for the material and equipment is established, a written statement as to the delay to
the progress of the project. The delay must be substantiated as follows:

(a) State specifically the reason or reasons for the delay. Explain in a detailed chronology the
effect of this delay to the other work and / or the completion date;

(b) Submit copies of purchase order(s), factory invoice(s), bill(s) of lading, shipping manifest(s),
delivery tag(s) and any other pertinent correspondence to support the time extension request;
and

(©) Cite the start and end date of the delay and the days requested therefore. The delay shall not
exceed the difference between the originally scheduled delivery date versus the actual
delivery date.

Time extensions shall be the exclusive relief granted and no additional compensation will be paid the
Contractor on account of such delay.

DELAYS FOR SUSPENSION OF WORK. Delay during periods of suspension of the work by the
Project Manager shall be computed as follows:

When the performance of the work is totally suspended for one (1) or more days (calendar or working
days, as appropriate) by order of the Project Manager in accordance with Subsections 7.24.1.1,
7.24.1.2, 7.24.1.4 or 7.24.1.6 the number of days from the effective date of the Project Manager’s
order to suspend operations to the effective date of the Project Manager’s order to resume operations
shall not be counted as contract time and the contract completion date will be adjusted. Should the
Contractor claim for additional days in excess of the suspension period, Contractor shall provide
evidence justifying the additional time. During periods of partial suspensions of the work, the
Contractor will be granted a time extension only if the partial suspension affects the critical path. If
the Contractor believes that an extension of time is justified for a partial suspension of work, it must
request the extension in writing at least five (5) working days before the partial suspension will affect
the critical operation(s) in progress. The Contractor must show how the critical path was increased
based on the status of the work and must also support its claim, if requested, with statements from its
subcontractors. A suspension of work will not constitute a waiver of pre-existing Contractor delay.

CONTRACTOR CAUSED DELAYS - No time extension will be considered for the following:
Delays in performing the work caused by the Contractor, subcontractor and/or supplier;

Delays in arrival of materials and equipment caused by the Contractor, subcontractor and / or supplier
in ordering, fabricating, delivery, etc.;

Delays requested for changes which the Project Manager determines unjustifiable due to the lack of
supporting evidence or because the change is not on the critical path;

Delays caused by the failure of the Contractor to submit for review and acceptance by the Project
Manager, on a timely basis, pricing proposals, shop drawings, descriptive sheets, material samples,
color samples, etc. except as covered in Subsection 7.21.5 and 7.21.6;

Failure to follow the procedure within the time allowed to qualify for a time extension; and

Days the Contractor is unable to work due to normal rainfall or other normal bad weather day
conditions.

DHHL Construction General Conditions
August 2013
DHHL CGC Page 45 of 68



7.21.9

7.22

7.22.1

7.22.2

7.22.3

7.23

7.24

7.24.1

7.24.1.1

7.24.1.2

REDUCTION IN TIME - If the Department deletes any portion of the work, an appropriate reduction
of contract time may be made in accordance with Section 4.2, CHANGES.

CONSTRUCTION SCHEDULE

The Contractor shall submit its detailed construction schedule to the Project Manager prior to the start
of the work. The purpose of the schedule is to allow the Project Manager to monitor the Contractor’s
progress on the work. The schedule shall account for normal inclement weather, unusual soil or other
conditions that may influence the progress of the work, schedules and coordination required by any
utility, off or on site fabrications, and all other pertinent factors that relate to progress.

Submittal of and the Project Manager’s receipt of the construction schedule shall not imply the
Department’s approval of the schedule’s breakdown, its individual elements, and any critical path that
may be shown. Any acceptance or approval of the schedule: (1) shall be for general format only and
not for sequences or durations thereon; and (2) shall not be deemed an agreement by the Department
that the construction means, methods and resources shown on the schedule will result in work that
conforms to the contract requirements. The Contractor has the risk of all elements (whether or not
shown) of the schedule and its execution.

In the event the Contractor submits and the Department receives an accelerated schedule (shorter than
the contract time), such will not constitute an agreement to modify the contract time or completion
date, nor will the receipt, acceptance or approval of such a schedule incur any obligation by the
Department. The Contractor shall be solely responsible for and shall accept all risks and any delays
that may materialize during the construction work until the contract completion date is reached. The
contract time or completion date is established for the benefit of the Department and cannot be
changed without an appropriate change order issued by the Department. All float on an accelerated
schedule belongs exclusively to the Department. The Department will not be responsible for or
obligated to accept the work before the completion date established by the Contract.

STATEMENT OF WORKING DAYS - For all contracts on a working day basis, the Contractor will
submit a statement of the number of working days for each month together with the Monthly Payment
Application. The Monthly Payment Application will not be processed without the statement of
working days.

SUSPENSION OF WORK (§3-125-7 HAR)
PROCEDURE TO BE FOLLOWED. The Chairman may, by written order to the Contractor, at any
time and without notice to any surety, suspend the performance of the work either in whole or in part

for any cause, including but not limited to:

Weather or excess bad weather days, considered unsuitable by the Project Manager for prosecution of
the work; or

Soil Conditions considered unsuitable by the Project Manager for prosecution of the work; or 7.24.1.3
Failure of the Contractor to:

(a) Correct conditions unsafe for the general public or for the workers;

(b) Carry out orders given by the Project Manager;

© Perform the work in strict compliance with the provisions of the contract; or

(d Provide a qualified Superintendent on the jobsite as described under Subsection 5.9.2,
SUPERINTENDENT.
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7.24.1.4

7.24.1.5

7.24.1.6

7.24.2

7.24.3

7.24.3.1

7.243.2

7.243.3

7.243.4

7.24.4

7.24.4.1

7.24.4.2

When any redesign is deemed necessary by the Project Manager; or

Disturbance due to noise, odors or dust arising from the construction even if such disturbance does
not violate the section on Environmental Protection contained in the Contract Documents; or

The convenience of the Department.

PARTIAL OR TOTAL SUSPENSION OF WORK. Suspension of work on some but not all items of
work shall be considered a partial suspension. Suspension of work on the entire work at the job site
shall be considered total suspension. The period of suspension shall be computed as set forth in
Subsection 7.21.7, Delays for Suspension of Work.

PAYMENT

In the event that the Contractor is ordered by the Chairman in writing as provided herein to suspend
all work under the contract in accordance with Subsections 7.24.1.4 or 7.24.1.6, the Contractor may
be reimbursed for actual direct costs incurred on work at the jobsite, as authorized in writing by the
Chairman, including costs expended for the protection of the work. Payment for equipment which
must standby during such suspension of work shall be made as described in clause 8.3.4.5.(e). No
payment will be made for profit on any suspension costs. An allowance of five percent (5%) will be
paid on any reimbursed actual costs for indirect categories of delay costs, including extended branch
and home-office overhead and delay impact costs.

However, no adjustment to the contract amount or time shall be made under this Section 7.24,
SUSPENSION OF WORK (§3-125-7 HAR) for any suspension, delay, or interruption:

(a) To the extent that performance would have been so suspended, delayed, or interrupted by any
other cause, including the fault or negligence of the Contractor; or

(b) For which an adjustment is provided for or excluded under any other provision of this
Contract.

Any adjustment in contract price made pursuant to this subsection shall be determined in accordance
with this Section 7.24, SUSPENSION OF WORK (§3-125-7 HAR) and Section 4.2, CHANGES.

Claims for such compensation shall be filed with the Project Manager within ten (10) calendar days
after the date of the order to resume work or such claims will be waived by the Contractor. Together
with the claim, the Contractor shall submit substantiating documents supporting the entire amount
shown on the claim. The Chairman may make such investigations as are deemed necessary and shall
be the sole judge of the claim and the Chairman’s decision shall be final.

CLAIMS NOT ALLOWED. No claim under this Section 7.24, SUSPENSION OF WORK (§3-125-7
HAR) shall be allowed:

For any direct costs incurred more than twenty (20) days before the Contractor shall have notified the
Project Manager in writing of any suspension that the Contractor considers compensable. This
requirement shall not apply as to a claim resulting from a suspension order under Subsections
7.24.1.4 or 7.24.1.6; and 7.24.4.2 Unless the claim is asserted in writing within ten (10) calendar days
after the termination of such suspension, delay, or interruption, but in no case not later than the date
of final payment under the contract.

No provision of this Section 7.24, SUSPENSION OF WORK (§3-125-7 HAR) shall be construed as
entitling the Contractor to compensation for delays due to failure of surety, for suspensions made at
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7.25

7.25.1

7.25.1.1

7.25.1.2

7.25.1.3

7.25.1.4

7.25.1.5

7.25.2

7.25.3

7.25.4

7.254.1

7.254.2

7.254.3

7.254.4

the request of the Contractor, for any delay required under the Contract, for partial suspension of
work or for suspensions made by the Project Manager under the provisions of Subsections 7.24.1.1,
7.24.1.2,7.24.1.3 and 7.24.1.5.

DISPUTES AND CLAIMS (§3-126-31 HAR). Disputes shall be resolved in accordance with Section
103D-703, HRS, and chapter 126, Procurement Rules, as the same may be amended from time to
time.

REQUIRED NOTIFICATION. As a condition precedent for any claim, the Contractor must give
notice in writing to the Project Manager in the manner and within the time periods stated in Section
4.2, CHANGES for claims for extra compensation, damages, or an extension of time due for one or
more of the following reasons:

Requirements not clearly covered in the Contract, or not ordered by the Project Manager as an extra;

Failure by the Department and Contractor to agree to an Oral Order or an adjustment in price or
contract time for a Field Order or a Change Order (which was not previously agreed on by a Field
Order), issued by the Department;

An action or omission by the Project Manager requiring performance changes beyond the scope of the
Contract; and/or

Failure of the Department to issue a Field Order for controversies within the scope of Section 4.2,
CHANGES.

For any other type of claim, the Contractor shall give notice within the time periods set forth in
contract provisions pertaining to that event. If no specific contract provisions pertain to the claim,
then the written notice of claim must be submitted within fifteen (15) days of the event giving rise to
the claim.

CONTINUED PERFORMANCE OF WORK. The Contractor shall at all times continue with
performance of the contract in full compliance with the directions of the Project Manager. Continued
performance by the Contractor shall not be deemed a waiver of any claim for additional
compensation, damages, or an extension of time for completion, provided that the written notice of
claim is submitted in accordance with Subsection 7.25.1, REQUIRED NOTIFICATION.

The requirement for timely written notice shall be a condition precedent to the assertion of a claim.
REQUIREMENTS FOR NOTICE OF CLAIM. The notice of claim shall clearly state the
Contractor’s intention to make claim and the reasons why the Contractor believes that additional
compensation, changes or an extension of time may be remedies to which it is entitled. At a
minimum, it shall provide the following:

Date of the protested order, decision or action;

The nature and circumstances which caused the claim;

The contract provision(s) that support the claim;

The estimated dollar cost, if any, of the protested work and how that estimate was determined; and
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7.25.4.5

7.25.5

7.25.6

7.25.7

7.25.8

7.25.9

7.25.10

7.25.10.1

7.25.11

An analysis of the progress schedule showing the schedule change or disruption if the Contractor is
asserting a schedule change or disruption.

If the protest or claim is continuing, the information required in Subsection 7.25.4 REQUIREMENTS
FOR NOTICE OF CLAIMS above shall be supplemented as requested by the Project Manager.

FINAL STATEMENT FOR CLAIM. The Contractor shall provide a final written statement of the
actual adjustment in contract price and/or contract time requested for each notice of claim. Such
statement shall clearly set forth that it is the final statement for that notice of claim. All such final
statements shall be submitted within thirty (30) days after completion of the work that is the subject
of the claim, but in no event no later than thirty (30) days after the Project Acceptance Date or the
date of termination of the Contractor, whichever comes first.

All claims of any nature are barred if asserted after final payment under this Contract has been made.

Contractor may protest the assessment or determination by the Project Manager of amounts due the
Department from the Contractor by providing a written notice to the Chairman within thirty (30) days
of the date of the written assessment or determination. Said notice shall comply with all requirements
of Subsections 7.25.4, REQUIREMENTS FOR NOTICE OF CLAIM and 7.25.6, FINAL
STATEMENT FOR CLAIM above. The requirement of such notice cannot be waived and it is a
condition precedent to any claim by the Contractor. Failure to comply with these notice provisions
constitutes a waiver of any claim.

In addition to the requirements of Subsections 7.25.4, 7.25.6, and 7.25.8, all final written statements
of claim shall be certified. This certification requirement applies to the Contractor without exception,
including, but not limited to, situations involving claims of subcontractors or suppliers which meet
the requirements of Subsection 5.13.4. The certification must be executed by a person duly
authorized to bind the Contractor with respect to the claim. The certification shall state as follows:

“I certify that the claim is made in good faith; that the supporting data are accurate and
complete to the best of my knowledge and belief; that the amount requested accurately
reflects the contract adjustment for which the Contractor believes the Department is liable;
and that I am duly authorized to certify the claim on behalf of the Contractor.”

DECISION ON CLAIM/APPEAL. The decision of the Chairman on the claim shall be final and
conclusive, unless fraudulent, or unless the Contractor delivers to the Chairman a written appeal of
the Chairman’s decision. Said appeal shall be delivered to the Chairman no later than thirty (30) days
after the date of the Chairman’s decision.

In that event, the decision of the Chairman shall be final and conclusive, unless fraudulent or unless
the Contractor brings an action seeking judicial review of the Chairman’s decision in an appropriate
circuit court of this State within six (6) months from the date of the Chairman’s decision.

PAYMENT AND INTEREST. The amount determined payable pursuant to the decision, less any
portion already paid, normally should be paid without awaiting Contractor action concerning appeal.
Such payments shall be without prejudice to the rights of either party. Interest on amounts ultimately
determined to be due to a Contractor shall be payable at the Statutory rate applicable to judgments
against the State under Chapter 662, HRS from the date of receipt of a properly certified final written
statement of actual adjustment required until the date of decision; except, however, that if an action is
initiated in circuit court, interest under this Section 7.25, DISPUTES AND CLAIMS (§3-126-31
HAR) shall only be calculated until the time such action is initiated. Interest on amounts due the
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7.25.12

7.25.13

7.26

7.26.1

7.26.1.1

7.26.1.2

7.26.1.3

7.26.1.4

Department from the Contractor shall be payable at the same rate from the date of issuance of the
Project Manager’s notice to the Contractor. Where such payments are required to be returned by a
subsequent decision, interest on such payments shall be paid at the statutory rate from the date of
payment.

Contractor shall comply with any decision of the Chairman and proceed diligently with performance
of this contract pending final resolution by a circuit court of this State of any controversy arising
under, or by virtue of, this Contract, except where there has been a material breach of contract by the
Department; provided that in any event the Contractor shall proceed diligently with the performance
of the Contract where the Project Manager has made a written determination that continuation of
work under the Contract is essential to the public health and safety.

WAIVER OF ATTORNEY’S FEES. In the event of any litigation arising under, or by virtue of, this
Contract, the Contractor and the Department agree to waive all claims against each other for
attorney’s fees and agree to refrain from seeking attorney’s fees as part of any award or relief from
any court.

FAILURE TO COMPLETE THE WORK ON TIME

Completion of the work within the required time is important because delay in the prosecution of the
work will inconvenience the public and interfere with the Department’s business. In addition, the
Department will be damaged by the inability to obtain full use of the completed work and by
increased engineering, inspection, superintendence, and administrative services in connection with the
work. Furthermore, delay may detrimentally impact the financing, planning, or completion of other
Department projects because of the need to devote Department resources to the project after the
required completion date. The monetary amount of such public inconvenience, interference with
Department business, and damages, is difficult, if not impossible, to accurately determine and
precisely prove. Therefore, it is hereby agreed that the amount of such damages shall be the
appropriate sum of liquidated damages.

When the Contractor fails to complete the work or any portion of the work within the time or times
fixed in the contract or any extension thereof, it is agreed the Contractor shall pay liquidated damages
to the Department in the amount of $1,000 (one thousand dollars) per calendar day, unless otherwise
indicated in the Special Conditions.

If the Contractor fails to correct Punchlist deficiencies as required by Section 7.32, PROJECT
ACCEPTANCE DATE, the Department will be inconvenienced and damaged, therefore, it is agreed
that the Contractor shall pay liquidated damages to the Department based upon the amount stated
inSection 7.26.1.1. Liquidated damages shall accrue for all days after the Contract Completion Date
or any extension thereof, until the date the Punchlist items are corrected and accepted by the Project
Manager.

If the Contractor fails to submit final documents as required by Section 7.33, FINAL SETTLEMENT
OF CONTRACT, the Department will be inconvenienced and damaged, therefore, it is agreed that the
Contractor shall pay liquidated damages to the Department in the amount stated in the Section
7.26.1.1. Liquidated damages shall accrue for all days after the Contract Completion Date or any
extension thereof, until the date the final documents are received by the Project Manager.

The Project Manager shall assess the total amount of liquidated damages in accordance with the
amount of $1,000 (one thousand dollars) per day, unless otherwise indicated in the Special
Conditions, and provide written notice of such assessment to the Contractor.
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7.26.2

7.26.3

7.26.4

7.27

7.27.1

7.27.2

7.27.3

7.27.3.1

7.273.2

ACCEPTANCE OF LIQUIDATED DAMAGES. The assessment of liquidated damages by the
Project Manager shall be accepted by the parties hereto as final, unless the Contractor delivers a
written appeal of the Project Manager’s decision in accordance with Subsection 7.25.10, DECISION
ON CLAIM/APPEAL REQUIREMENTS. Any allowance of time or remission of charges or
liquidated damages shall in no other manner affect the rights or obligations of the parties under this
contract nor be construed to prevent action under Section 7.27, TERMINATION OF CONTRACT
FOR CAUSE. If the Department terminates the Contractor's right to proceed, the resulting damage
will include such liquidated damages for such time as may be required for final completion of the
work after the required contract completion date.

PAYMENTS FOR LIQUIDATED DAMAGES. Liquidated damages shall be deducted from monies
due or that may become due to the Contractor under the contract or from other monies that may be
due or become due to the Contractor from the Department.

If the Contractor contests the per diem liquidated charge, the Department may elect to recover the
actual damages caused by the Contractor’s delay. Should the Department claim liquidated damages
for delay and if such liquidated damages are disallowed for any reason, the Department shall recover
the actual damages to which it is legally entitled as a result of the Contractor’s delay or other breach.

TERMINATION OF CONTRACT FOR CAUSE (§3-125-18 HAR)

DEFAULT. If the Contractor refuses or fails to perform the work, or any separable part thereof, with
such diligence as will assure its completion within the time specified in this contract, or any extension
thereof, fails to complete the work within such time, or commits any other material breach of this
contract, and further fails within seven (7) days after receipt of written notice from the Project
Manager to commence and continue correction of the refusal or failure with diligence and
promptness, the Chairman may, by written notice to the Contractor, declare the Contractor in breach
and terminate the Contractor’s right to proceed with the work or the part of the work as to which there
has been delay or other breach of contract. In such event, the Department may take over the work and
perform the same to completion, by contract or otherwise, and may take possession of, and utilize in
completing the work, the materials, appliances, and plant as may be on the site of the work and
necessary therefor. Whether or not the Contractor’s right to proceed with the work is terminated, the
Contractor and the Contractor’s sureties shall be liable for any damage to the Department resulting
from the Contractor’s refusal or failure to complete the work within the specified time.

ADDITIONAL RIGHTS AND REMEDIES. The rights and remedies of the Department provided in
this contract are in addition to any other rights and remedies provided by law.

COSTS AND CHARGES

All costs and charges incurred by the Department, together with the cost of completing the work
under contract, will be deducted from any monies due or which would or might have become due to
the Contractor had it been allowed to complete the work under the contract. If such expense exceeds
the sum which would have been payable under the contract, then the Contractor and the surety shall
be liable and shall pay the Department the amount of the excess.

In case of termination, the Chairman shall limit any payment to the Contractor to the part of the
contract satisfactorily completed at the time of termination. Payment will not be made until the work
has satisfactorily been completed and the tax clearance required by Section 8.8, FINAL PAYMENT
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7.27.4

7.28

7.28.1

7.28.2

7.28.3

7.28.3.1

7.28.3.2

7.28.3.3

7.28.4

7.28.4.1

is submitted by the Contractor. Termination shall not relieve the Contractor or Surety from liability
for liquidated damages.

ERRONEOUS TERMINATION FOR CAUSE. If, after notice of termination of the Contractor’s
right to proceed under this Section 7.27, TERMINATION OF CONTRACT FOR CAUSE (§3-125-18
HAR) it is determined for any reason that good cause did not exist to allow the Department to
terminate as provided herein, the rights and obligations of the parties shall be the same as, and the
relief afforded the Contractor shall be limited to, the provisions contained in Section 7.28,
TERMINATION FOR CONVENIENCE.

TERMINATION FOR CONVENIENCE (§3-125-22 HAR)

TERMINATION. The Chairman may, when the interests of the Department so require, terminate this
contract in whole or in part, for the convenience of the Department. The Chairman shall give written
notice of the termination to the Contractor specifying the part of the contract terminated and when
termination becomes effective.

CONTRACTOR’S OBLIGATIONS. The Contractor shall incur no further obligations in connection
with the terminated work and on the date set in the notice of termination the Contractor will stop
work to the extent specified. The Contractor shall also terminate outstanding orders and subcontracts
as they relate to the terminated work. The Contractor shall settle the liabilities and claims arising out
of the termination of subcontracts and orders connected with the terminated work subject to the
Department's approval. The Chairman may direct the Contractor to assign the Contractor’s right,
title, and interest under terminated orders or subcontracts to the Department. The Contractor must
still complete the work not terminated by the notice of termination and may incur obligations as
necessary to do so.

RIGHT TO CONSTRUCTION AND GOODS. The Chairman may require the Contractor to transfer
title and delivery to the Department in the manner and to the extent directed by the Chairman, the
following:

Any completed work; and

Any partially completed construction, goods, materials, parts, tools, dies, jigs, fixtures, drawings,
information, and contract rights (hereinafter called “construction material”) that the Contractor has
specifically produced or specially acquired for the performance of the terminated part of this contract.

The Contractor shall protect and preserve all property in the possession of the Contractor in which the
Department has an interest. If the Chairman does not elect to retain any such property, the Contractor
shall use its best efforts to sell such property and construction material for the Department's account
in accordance with the standards of Section 490:2-706, HRS.

COMPENSATION

Contractor shall submit a termination claim specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the extent required by subchapter 15,
chapter 3-122, HAR. If the Contractor fails to file a termination claim within one (1) year from the
effective date of termination, the Chairman may pay the Contractor, if at all, an amount set in
accordance with Subsection 7.28.4.3.
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7.28.4.2

7.28.4.3

7.28.4.4

7.29

7.30

7.31

7.31.1

7.31.1.1

The Chairman and the Contractor may agree to a settlement provided the Contractor has filed a
termination claim supported by cost or pricing data submitted as required and that the settlement does
not exceed the total contract price plus settlement costs reduced by payments previously made by the
Department, the proceeds of any sales of construction, supplies, and construction materials under
Subsection 7.28.3.3 of this Section, and the contract price of the work not terminated.

Absent complete agreement, the Chairman shall pay the Contractor the following amounts, less any

payments previously made under the Contract.

(a) The cost of all contract work performed prior to the effective date of the notice of termination
work plus a five percent (5%) markup on the actual direct costs, including amounts paid to
subcontractor(s), less amounts previously paid or to be paid for completed portions of such
work; provided, however, that if it appears that the Contractor would have sustained a loss if
the entire contract would have been completed, no markup shall be allowed or included and
the amount of compensation shall be reduced to reflect the anticipated rate of loss. No
anticipated profit or consequential damage will be due or paid.

(b) Subcontractors shall be paid a markup of ten percent (10%) on their direct job costs incurred
to the date of termination. No anticipated profit or consequential damage will be due or paid
to any subcontractor. These costs must not include payments made to the Contractor for
subcontract work during the contract period.

©) In any case, the total sum to be paid the Contractor shall not exceed the total contract price
reduced by the amount of any sales of construction supplies, and construction materials.

Costs claimed, agreed to, or established by the Department shall be in accordance with chapter 3-123,
HAR.

CORRECTING DEFECTS. If the Contractor fails to commence to correct any defects of any nature,
within ten (10) working days after the correction thereof has been requested in writing by the
Department, and thereafter to expeditiously complete the correction of said defects, the Project
Manager may without further notice to the Contractor or surety and without termination of contract,
correct the defects and deduct the cost thereof from the contract price.

FINAL CLEANING. Before final inspection of the work, the Contractor shall clean all ground
occupied by the Contractor in connection with the work of all rubbish, excess materials, temporary
structures and equipment, and all parts of the work must be left in a neat and presentable condition to
the satisfaction of the Project Manager. However, the Contractor shall not remove any warning and
directional signs prior to the formal acceptance by the Project Manager. Full compensation for final
cleaning will be included in the prices paid for the various items of work or lump sum bid, as the case
may be, and no separate payment will be made therefor.

SUBSTANTIAL COMPLETION AND FINAL INSPECTION. Before the Department accepts the
project as being completed, unless otherwise stipulated by the Project Manager the following
procedure shall be followed:

SUBSTANTIAL COMPLETION

The Contractor and its subcontractors shall inspect the project to confirm whether the Project is
Substantially Complete. This inspection effort shall include the testing of all equipment and
providing a Punchlist that identifies deficiencies which must be corrected. Contractor shall make the
corrections and if required repeat the procedure. Also, the Contractor shall schedule final Building,
Plumbing, Electrical, Elevator, Fire and other required inspections and obtain final approvals.
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7.31.1.2

7.31.2

7.31.2.1

7.31.3

7.31.4

7.32

7.32.1

7.32.2

(a) When in compliance with the above requirements, the Contractor shall notify the Project
Manager in writing that project is Substantially Complete and ready for a Final Inspection.
Along with the Substantial Completion notification, the Contractor shall provide its
Punchlist(s) with the status of the deficiencies and dates when the deficiencies were
corrected. The Project Inspector and / or the Project Manager shall make a preliminary
determination whether project is Substantially Complete.

(b) If the Project is not Substantially Complete, the Project Manager shall inform the Contractor.
The Contractor shall identify deficiencies which must be corrected, update its Punchlist,
make the necessary corrections and repeat the previous step. After completing the necessary
work, the Contractor shall notify the Project Manager in writing that Punchlist deficiencies
have been corrected and the project is ready for a Final Inspection.

(© If the Project is Substantially Complete, the Project Manager shall schedule a Final
Inspection within fifteen (15) days of the Contractor’s notification letter or as otherwise
determined by the Project Manager.

In addition, and to facilitate closing of the project, the Contractor shall also proceed to obtain the
following closing documents (where applicable) prior to the Final Inspection:
(a) Field-Posted As-Built Drawings;

(b) Maintenance Service Contract and two (2) copies of a list of all equipment;
(© Five (5) sets of operating and maintenance manuals;
(d) Air conditioning test and balance reports; and

(e) Any other final submittal required by the Contract.

FINAL INSPECTION. If at the Final Inspection the Project Manager determines that all work is
completed, the Project Manager shall notify the Contractor in accordance with Section 7.32,
PROJECT ACCEPTANCE DATE. Should there be remaining deficiencies which must be corrected
the Contractor shall provide an updated Punchlist to the Project Manager, within five (5) days from
the Final Inspection Date. The Contractor shall make the necessary corrections.

The Project Manager shall confirm the list of deficiencies noted by the Contractor’s punchlist(s) and
will notify the Contractor of any other deficiencies that must be corrected before final settlement.

The Project Manager may add to or otherwise modify the Punchlist from time to time. The Contractor
shall take immediate action to correct the deficiencies.

REVOKING SUBSTANTIAL COMPLETION. At any time before final Project Acceptance is
issued the Project Manager may revoke the determination of Substantial Completion if the Project
Manager finds it was not warranted. The Project Manager shall notify the Contractor in writing with
the reasons and outstanding deficiencies negating the declaration. Once notified, the Contractor shall
make the necessary corrections and repeat the required steps noted in Subsections 7.31.1 and 7.31.2.

PROJECT ACCEPTANCE DATE

If upon Final Inspection, the Project Manager finds that the project has been satisfactorily completed
in compliance with the contract, the Project Manager shall declare the project completed and accepted
and will notify the Contractor in writing of the acceptance by way of the Project Acceptance Notice.

PROTECTION AND MAINTENANCE. After the Project Acceptance Date, the Contractor shall be
relieved of maintaining and protecting the work except that this does not hold true for those portions
of the work which have not been accepted, including Punchlist deficiencies. The Department shall be
responsible for the protection and maintenance of the accepted facility.
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7.32.3

7.32.3.1

7.32.3.2

7.32.3.3

7.32.4

7.32.5

7.32.6

7.32.7

7.32.8

7.32.9

7.33

7.33.1

7.33.1.1

7.33.1.2

7.33.1.3

7.33.14

7.33.1.5

The date of Project Acceptance shall determine:
End of Contract Time;

Commencement of all guaranty periods except as noted in Section 7.34, CONTRACTOR’S
RESPONSIBILITY FOR WORK: RISK OF LOSS; and

Commencement of all maintenance services except as noted in Section 7.34, CONTRACTOR’S
RESPONSIBILITY FOR WORK: RISK OF LOSS.

PUNCHLIST REQUIREMENTS. If a Punchlist is required under Section 7.31, SUBSTANTIAL
COMPLETION AND FINAL INSPECTION, the Project Acceptance Notice will include the Project
Manager’s Punchlist and the date when correction of the deficiencies must be completed.

Upon receiving the Punchlist, the Contractor shall promptly devote the required time, labor,
equipment, materials and incidentals necessary to correct the deficiencies expeditiously.

For those items of work that cannot be completed by the established date, the Contractor shall submit
a schedule in writing to the Project Manager for approval along with documentation to justify the
time required, no later than five (5) working days before the date stipulated for completion of the
Punchlist work. A Proposed schedule submitted after the five (5) day period will not be considered.

FAILURE TO CORRECT DEFICIENCIES. After the Contract Completion Date, or any extension
thereof, if the Contractor fails to correct the deficiencies within the established date or agreed to
Punchlist completion date, the Project Manager shall assess liquidated damages as required by
Section 7.26, FAILURE TO COMPLETE THE WORK ON TIME.

If the Contractor fails to correct the deficiencies and complete the work by the established or agreed
to date, the Department also reserves the right to correct the deficiencies by whatever method it
deems necessary and deduct the cost from the final payment due the Contractor.

The Contractor may further be prohibited from bidding in accordance with Section 2.12,
DISQUALIFICATION OF BIDDERS. In addition, assessment of damages shall not prevent action
under Section 7.27, TERMINATION OF CONTRACT FOR CAUSE.

FINAL SETTLEMENT OF CONTRACT

The contract will be considered settled after the project acceptance date and when the following items
have been satisfactorily submitted, where applicable:

Necessary Submissions in addition to the items noted under Subsection 7.31.1.2.
All written guarantees required by the contract.

Complete and certified weekly payrolls for the Contractor and its Subcontractor(s).
Certificate of Plumbing and Electrical Inspection.

Certificate of Building Occupancy.
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7.33.1.6

7.33.1.7

7.33.1.8

7.33.1.9

7.33.1.10

7.33.2

7.33.3

7.34

7.34.1

7.34.2

7.34.3

7.35

7.35.1

7.35.2

Certificate for Soil Treatment and Wood Treatment.

Certificate of Water System Chlorination.

Certificate of Elevator Inspection, Boiler and Pressure Pipe installation.
Certification of compliance with §103B-3 HRS, Employment of State Residents.
All other documents required by the Contract.

FAILURE TO SUBMIT CLOSING DOCUMENTS. The Contractor shall submit the final Payment
Application and the above applicable closing documents within sixty (60) days from the date of
Project Acceptance or the agreed to Punchlist completion date. Should the Contractor fail to comply

with these requirements, the Chairman may terminate the Contract for cause. The pertinent provisions
of Section 7.27, TERMINATION OF CONTRACT FOR CAUSE shall be applicable.

In addition, should the Contractor fail to furnish final closing documents within the required time
period, the Project Manager shall assess liquidated damages as required by Section 7.26, FAILURE
TO COMPLETE THE WORK ON TIME.

CONTRACTOR’S RESPONSIBILITY FOR WORK; RISK OF LOSS

Until the establishment of the Project Acceptance Date or Beneficial Occupancy, whichever is sooner,
the Contractor shall take every necessary precaution against injury or damage to any part of the work
caused by the perils insured by an All Risk policy, whether arising from the execution or from the
non-execution of the work. The Contractor shall rebuild, repair, restore and make good all injuries or
damage to any portion of the work occasioned by the perils insured by an All Risk policy before the
date of final acceptance and shall bear the risk and expense thereof.

After the Project Acceptance Date or Beneficial Occupancy, whichever is sooner, the Contractor shall
be relieved of maintaining and protecting the work except for those portions of the work which have
not been accepted including Punchlist deficiencies.

The risk of damage to the work from any hazard or occurrence that may be covered by a required
Property Insurance policy is that of the Contractor, unless such risk of loss is placed elsewhere by
express language in the Contract Documents. No claims for any loss or damage shall be recognized
by the Department, nor will any such loss or damage excuse the complete and satisfactory
performance of the Contract by the Contractor.

GUARANTEE OF WORK

In addition to any required manufacturers warranties, all work and equipment shall be guaranteed by
the Contractor against defects in materials, equipment or workmanship for one year from the Project
Acceptance Date or as otherwise specified in the Contract Documents.

REPAIR OF WORK. If, within any guarantee period, repairs or changes are required in connection
with the guaranteed work, which in the opinion of the Project Manager is necessary due to materials,
equipment or workmanship which are inferior, defective or not in accordance with the terms of the
Contract, the Contractor shall within five (5) working days and without expense to the Department
commence to:

DHHL Construction General Conditions
August 2013
DHHL CGC Page 56 of 68



7.35.2.1

7.35.2.2

7.35.3

7.35.4

7.36

7.36.1

7.36.2

7.37

7.37.1

7.37.2

7.37.3

Place in satisfactory condition in every instance all such guaranteed work and correct all defects
therein; and

Make good and repair or replace to new or pre-existing condition all damages to the building, facility,
work or equipment or contents thereof, resulting from such defective materials, equipment or
installation thereof.

MANUFACTURER’S AND INSTALLER’S GUARANTEE. Whenever a manufacturer’s or
installer’s guarantee on any product specified in the respective Specification sections, exceeds one
year, this guarantee shall become part of this contract in addition to the Contractor’s guarantee.
Contractor shall complete the guarantee forms in the name of the Department and submit such forms
to the manufacturer within such time required to validate the guarantee. Contractor shall submit to the
Department a photocopy of the completed guarantee form for the Department’s record as evidence
that such guarantee form was executed by the manufacturer.

If a defect is discovered during a guarantee period, all repairs and corrections to the defective items
when corrected shall again be guaranteed for the original full guarantee period. The guarantee period
shall be tolled and suspended for all work affected by the defect. The guarantee period for work
affected by the defect shall restart for its remaining duration upon confirmation by the Project
Manager that the deficiencies have been repaired or remedied.

WORK OF AND CHARGES BY UTILITIES

The Contractor shall be responsible for scheduling and coordinating the work with the utility
companies and applicable governmental agencies for permanent service installation and connections
or modifications to existing utilities. The Contractor shall make available all portions of the work
necessary for the utility companies to do their work. The Department shall not bear the risk of any
damage to the contract work caused by any utility company, and work of repairing such damage and
delay costs must be resolved between the Contractor, the utility company, and their insurers.

Unless stated as an allowance item to be paid by the Contractor, the Department will pay the utility
companies and applicable governmental agencies directly for necessary modifications and
connections. Contractor charges for overhead, supervision, coordination, profit, insurance and any
other incidental expenses shall be included in the Contractor’s Bid whether the utility is paid directly
by the Department or by an allowance item in the Contract.

RIGHT TO AUDIT RECORDS

The STATE may, at reasonable times and places, audit the books and records of the CONTRACTOR,
prospective contractor, subcontractor or prospective subcontractor which are related to the cost or
pricing data, and a State contract, including subcontracts, other than a firm fixed-price contract. The
Contractor and subcontractor(s) shall maintain the books and records for a period of four (4) years
from the date of final payment under the Contract.

The Contractor shall ensure that its subcontractors comply with this requirement and shall bear all
costs (including attorney’s fees) of enforcement in the event of its subcontractor’s failure or refusal to
fully cooperate.

Additionally, Sections 231-7, 235-108, 237-39 and other HRS chapters through reference, authorize
the Department of Taxation to audit all taxpayers conducting business within the State. Contractors
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7.38

7.38.1

7.38.2

7.38.3

7.39

7.39.1

7.40

7.40.1

must make available to the Department of Taxation all books and records necessary to verify
compliance with the tax laws.

RECORDS MAINTENANCE, RETENTION AND ACCESS

The Contractor and any subcontractor whose contract for services is valued at $25,000 (twenty five
thousand) or more shall, in accordance with generally acceptable accounting practices, maintain fiscal
records and supporting documents and related files, papers, and reports that adequately reflect all
direct and indirect expenditures and management and fiscal practices related to the Contractor and
subcontractor’s performance of services under this Contract.

The representative of the Department, the Chairman, the Attorney General, (the Federal granting
agency, the Comptroller General of the United States, and any of their authorized representatives
when federal funds are utilized), and the Legislative Auditor of the State of Hawaii shall have the
right of access to any book, document, paper, file, or other record of the Contractor and any
subcontractor that is related to the performance of services under this Contract in order to conduct an
audit or other examination and /or to make copies, excerpts and transcripts for the purposes of
monitoring and evaluating the Contractor and subcontractor’s performance of services and the
Contractor and subcontractor’s program, management, and fiscal practices to assure the proper and
effective expenditure of funds and to verify all costs associated with any claims made under this
Contract.

The right of access shall not be limited to the required retention period but shall last as long as the
records are retained. The Contractor and subcontractor shall maintain and retain all books and records
related to the Contractor and subcontractor’s performance of services under this Contract, including
any cost or pricing data for three (3) years from the date of final payment, except that if any litigation,
claim, negotiation, investigation, audit or other action involving the books and records has been
started before the expiration of the three (3) year period, the Contractor and subcontractors shall
retain the books and records until completion of the action and resolution of all issues that arise from
it, or until the end of the three (3) year retention period, whichever occurs later. Furthermore, it shall
be the Contractor’s responsibility to enforce compliance with this provision by any subcontractor.

COST OR PRICING DATA. Cost or pricing data must be submitted to the Agency purchasing
officer and timely certified as accurate for contracts over $100,000 unless the contract is for a
multiple-term or as otherwise specified by the procurement officer. Unless otherwise required by the
Agency procurement officer, cost or pricing data submission is not required for Contracts awarded
pursuant to competitive sealed bid procedures. If certified cost or pricing data are subsequently found
to have been inaccurate, incomplete, or noncurrent as of the date stated in the certificate, the STATE
is entitled to an adjustment of the contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased because of the defective data. It is
presumed that overstated cost or pricing data increased the contract price in the amount of the defect
plus related overhead and profit or fee. Therefore, unless there is a clear indication that the defective
data was not used or relied upon, the price will be reduced in such amount.

AUDIT OF COST OR PRICING DATA. When cost or pricing principles are applicable, the STATE
may require an audit of cost or pricing data.

CONFIDENTIALITY OF MATERIAL

All material given to or made available to the CONTRACTOR by virtue of this Contract, which is
identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and
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7.44
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7.46
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shall not be disclosed to any individual or organization without the prior written approval of the
STATE.

All information, data, or other material provided by the CONTRACTOR to the STATE shall be
subject to the Uniform Information Practices Act, chapter 92F, HRS.

PUBLICITY. The CONTRACTOR shall not refer to the STATE, or any office, agency, or officer
thereof, or any State employee, including the head of the purchasing agency, the Chief Procurement
Officer, the Director, the Agency procurement officer, or to the services or goods, or both, provided
under this Contract, in any of the CONTRACTOR’s brochures, advertisements, or other publicity of
the CONTRACTOR. All media contacts with the CONTRACTOR about the subject matter of this
Contract shall be referred to the Agency procurement officer.

OWNERSHIP RIGHTS AND COPYRIGHT. The STATE shall have complete ownership of all
material, both finished and unfinished which is developed, prepared, assembled, or conceived by the
CONTRACTOR pursuant to this Contract, and all such material shall be considered “works made for
hire.” All such material shall be delivered to the STATE upon expiration or termination of this
Contract. The STATE, in its sole discretion, shall have the exclusive right to copyright any product,
concept, or material developed, prepared, assembled, or conceived by the CONTRACTOR pursuant
to this Contract.

GOVERNING LAW. The validity of this Contract and any of its terms or provisions, as well as the
rights and duties of the parties to this Contract, shall be governed by the laws of the State of Hawaii.
Any action at law or in equity to enforce or interpret the provisions of this Contract shall be brought
in a state court of competent jurisdiction in Honolulu, Hawaii.

SEVERABILITY. In the event that a court declares any provision of this Contract invalid or
unenforceable, such invalidity or unenforceability shall not affect the validity or enforceability of the
remaining terms of this Contract.

WAIVER. The failure of the STATE to insist upon the strict compliance with any term, provision, or
condition of this Contract, shall not constitute or be deemed to constitute a waiver or relinquishment
of the STATE’s right to enforce the same in accordance with this Contract. The fact that the STATE
specifically refers to one provision of the Procurement Rules or one section of the Hawaii Revised
Statutes, and does not include other provisions or statutory sections in this Contract shall not
constitute a waiver or relinquishment of the STATE’s rights or the CONTRACTOR’s obligations
under the Procurement Rules or statutes.

UTILITIES AND SERVICES

Where its operations are next to or near properties of utility companies or other property, the
CONTRACTOR shall not start work until the CONTRACTOR makes arrangements necessary for the
protection of said property.

The CONTRACTOR shall cooperate, coordinate and schedule its work to suit the owners of
underground or overhead utility lines or other property in removing or altering such lines or providing
new services in order for the work to progress according to the contract. Cooperation includes
rearranging the CONTRACTOR’s operations and normal work schedules and realignment of work as
approved by the Department in order to accommodate the operations and work of the utilities and/or
other property in and around the work site at no additional cost to the Department.
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7.46.6
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7.46.9

7.46.10

The CONTRACTOR shall contact all the various utility companies before the start of the work to
ascertain any existing utilities and to develop a full understanding of the utility requirements with
respect to this project. The CONTRACTOR shall furnish the Project Manager with evidence that the
CONTRACTOR has contacted the utility companies.

If the CONTRACTOR discovers that the existence and location of utilities in the contract plans are
not correct, the CONTRACTOR shall not disturb the utilities and immediately notify the Project
Manager. The Project Manager will advise the CONTRACTOR regarding actions to take.

The CONTRACTOR shall ascertain the exact location and depth of utilities within the project area.
The CONTRACTOR shall mark such locations to warn workers or equipment operators of their
existence and location. The CONTRACTOR shall be responsible to acquaint personnel working near
utilities with the type, size, location and depth of the utilities and the consequences that might result
from disturbances. The CONTRACTOR shall not start trenching or start similar operations until the
CONTRACTOR has taken reasonable and appropriate precautions to protect the utilities.

Any utilities or other property that the CONTRACTOR encounters during the progress of the work,
such as telephone ducts, electric ducts, water lines, sewer lines, electric lines and drainage pipes,
whether shown or not on the contract plans, shall not be disturbed or damaged unless otherwise
instructed in the plans and specifications.

In the event the utilities or other property are damaged or disturbed by the CONTRACTOR, the
CONTRACTOR shall be liable for all such damage where the utilities or other property are:

(a) Shown on the plan in its actual or approximate location; or

(b) Exposed on the job as it progresses; or

(© Pointed out to the CONTRACTOR in the field.

Such utilities or other property as described above shall be “known utilities or other property.” If the
CONTRACTOR encounters an unknown utility or other property, it shall not proceed until it has
notified the Project Manager and receives instructions. If the Project Manager directs additional
work, it shall be paid for under Section 4.2, CHANGES.

The CONTRACTOR shall repair and restore to pre-damaged condition any utilities or any other
property it may damage, and it shall be liable for any and all resulting damage at no cost to the
Department, the work or utility owner or property owner. Any damage claim due to the disruption of
service caused by the utilities being damaged shall be paid by the CONTRACTOR who shall defend,
indemnify and hold harmless the Department from all suits, actions or claims of any character
brought on account of such damages, whether or not the Department may have been partially at fault.
Public liability and property damage insurance to be obtained by the CONTRACTOR pursuant to
Section 7.3 INSURANCE REQUIREMENTS shall cover such risk of damage.

In the event the CONTRACTOR simultaneously with the discovery of an unknown utility or other
property damages that utility or other property, the CONTRACTOR shall not be held liable beyond
the extent of the CONTRACTOR’s liability insurance but shall immediately notify the Project
Manager. Upon instruction from the Project Manager, the CONTRACTOR shall repair all damages
and execute a plan for dealing with the damaged utility or other property. This repair work shall be
considered additional work as covered in Section 4.2, CHANGES.

~END OF ARTICLE 7~
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ARTICLE 8: MEASUREMENT AND PAYMENT

8.1

8.2

8.3

8.3.1

8.3.2

8.3.3

MEASUREMENT OF QUANTITIES

All work completed under the Contract shall be measured by the Project Manager according to United
States standard measures, or as stated in this Contract. The method of measurement and
computations to be used in determination of quantities of material furnished and of work performed
under the contract shall conform to good Managing practice. These measurements shall be
considered correct and final unless the Contractor has protested same to the Project Manager and has
demonstrated the existence of an error by actual physical measurement before the work has
progressed in a manner, which would prohibit a proper check.

All measurements of the area of the various surfaces, pavement and base courses will be made in the
horizontal projection of the actual surface and no deductions will be made for fixtures or structures
having an area of nine (9) square feet or less. All measurements of headers, curbs, fences and any
other type of construction which is to be paid for by its length will be made in the horizontal
projection of the actual driven length from toe to top of cutoff, and for piles, which will be by actual
length. All materials which are specified for measurement by the cubic yard “Loose Measurement” or
“Measured in the Vehicle” shall be hauled in approved vehicles and measured therein at the point of
delivery. Approved vehicles for this purpose may be of any type or size satisfactory to the Project
Manager, provided that the body is of such type that the actual contents may be readily and accurately
determined. Unless all approved vehicles on a job are of a uniform capacity each approved vehicle
must bear a plainly legible identification mark indicating the specific approved capacity. The
Inspector may reject all loads not hauled in such approved vehicles.

NO WAIVER OF LEGAL RIGHTS. The Project Manager shall not be precluded or estopped by any
measurements, estimate or certificate made either before or after the completion and acceptance of the
work and payment therefor, from showing the true amount and character of the work performed and
materials furnished by the Contractor, or from showing that any such measurement estimate or
certificate is untrue or incorrectly made, or rejecting the work or materials that do not conform in fact
to the contract. The Project Manager shall not be precluded or estopped, notwithstanding any such
measurement, estimate, or certificate and payment in accordance therewith, from recovering from the
Contractor and its sureties such damages as the Department may sustain by reason of the Contractor’s
failure to comply with the terms of the Contract. Neither the acceptance by the Project Manager or
any representative of the Project Manager, nor any payment for or acceptance of the whole or any
part of the work, nor any extension of time, or any possession taken by the Project Manager, shall
operate as a waiver of any portion of the contract, or of any power herein reserved, or any right to
damage herein provided. A waiver of any notice requirement or breach of the contract shall not be
held to be a waiver of any other notice requirement or subsequent breach.

PAYMENT FOR ADDITIONAL WORK

Additional work as defined in Section 4.2, CHANGES, when ordered, shall be paid for as defined in
Section 4.4, PRICE ADJUSTMENT by a duly issued change order in accordance with the terms
provided therein.

On credit proposals and proposals covering both increases and decreases, the application of overhead
and profit shall be on the net change in direct costs for the performance of the work.

When payment is to be made for additional work directed by a Field Order, the total price adjustment
as specified in the Field Order or if not specified therein for the work contained in the related change
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8.3.4.2

8.34.3
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8.3.4.5

order shall be considered full compensation for all materials, labor, insurance, taxes, equipment use or
rental and overheads, both field and home office including extended home and branch office overhead
and other related delay impact costs.

FORCE ACCOUNT METHOD. When, for the convenience of the Department, payment is to be
made by the Force Account method, all work performed or labor and materials and equipment
furnished shall be paid for as described below. Payment by the Force Account method will not alter
any rights, duties and obligations under the contract.

LABOR. For all hourly workers, the Contractor will receive the rate of wage including fringe
benefits when such amounts are required by collective bargaining agreement or other employment
contract generally applicable to the classes of labor employed on the work, which shall be agreed
upon in writing before beginning work for each and every hour that said labor is actually engaged in
said work.

(a) All markups for overhead and profit shall be added subject to limitations established in
Section 4.5, ALLOWANCES FOR OVERHEAD AND PROFIT.
(b) No allowance for overtime compensation will be given without the written approval of the

Project Manager prior to performance of such work.

INSURANCE AND TAXES. The Contractor and subcontractor(s) will also receive the actual
additional costs paid for property damage, liability, worker’s compensation insurance premiums,
State unemployment contributions, Federal unemployment taxes, social security and Medicare taxes.

MATERIALS. For materials accepted by the Project Manager and used, the Contractor and
subcontractor(s) shall receive the actual cost of such materials delivered and incorporated into work,
plus a markup allowed under Section 4.5, ALLOWANCES FOR OVERHEAD AND PROFIT.

SUBCONTRACTORS. Subcontractor costs shall be the actual costs of the subcontractor marked up
as defined in this Section 8.3, PAYMENT FOR ADDITIONAL WORK plus a markup allowed under
Section 4.5, ALLOWANCES FOR OVERHEAD AND PROFIT.

EQUIPMENT

(a) For machinery or special equipment (other than small tools as herein defined in Subsection
8.3.4.5.(h) owned or leased by the Contractor or a related entity, the use of which has been
authorized by the Project Manager:

(1) The Contractor will be paid at the per-hour rental rates based on the monthly rate
established for said machinery or equipment in the then-current edition of the
Rental Rate Blue Book for Construction Equipment including the estimated
operating cost per hour and regional correction provided therein.

2) If no rate is listed for a particular kind, type or size of machinery or equipment,
then the monthly, hourly rates shall be as agreed upon in writing by the Contractor
and the Project Manager prior to the use of said machinery or equipment. If there
is no agreement, the Project Manager will set a rate. The Contractor may contest
the rate pursuant to Section 7.25, DISPUTES AND CLAIMS.

3) Rental rates which are higher than those specified in the aforesaid Rental Rate
Blue Book publication may be allowed where such higher rates can be justified by
job conditions such as work in water and work on lava, etc. Request for such
higher rates shall be submitted in writing to the Project Manager for approval prior
to the use of the machinery or equipment in question.
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(b)

(©

(d)

(e)

®

For machinery or special equipment [other than small tools as herein defined in clause
8.3.4.5 (h)] rented by the Contractor or a related entity specifically for the Force Account
work, the use of which has been authorized by the Project Manager, the Contractor will be
paid the actual rental cost for the machinery or equipment, including mobilization and
demobilization costs. A receipt from the equipment supplier shall be submitted to the
Project Manager.

For machinery or special equipment [other than small tools as herein defined in clause
8.3.4.5 (h)] rented by the Contractor or a related entity for use in the project, but which will
also be used for the Force Account work, the use of which has been authorized by the
Project Manager, the Contractor will be paid the actual rental cost for the machinery or
equipment. No additional mobilization and demobilization costs will be paid. A receipt
from the equipment supplier shall be submitted to the Project Manager.

The rental rate for trucks not owned by the Contractor shall be those as established under
the Hawaii State Public Utilities Commission, which will be paid for as an equipment item
pursuant to Subsection 8.3.4.5, EQUIPMENT. Rental rates for Contractor owned trucks not
listed in the Rental Rate Blue Book shall be agreed upon in writing by the Contractor and
Project Manager prior to the use of said trucks. If there is no agreement, the Project
Manager shall set the rate. The Contractor may contest the rate pursuant to Section 7.25,
DISPUTES AND CLAIMS.

The rental period shall begin at the time equipment reaches the site of work, shall include
each day that the machinery or equipment is at the site of the work and shall terminate at
the end of the day on which the equipment is no longer needed. In the event the equipment
must standby due to work being delayed or halted by reason of design, traffic, or other
related problems uncontrollable by the Contractor, excluding Saturdays, Sundays and Legal
Holidays, unless the equipment is used to perform work on such days, the rental shall be
two (2) hours per day until the equipment is no longer needed.

(1) The rental time to be paid will be for the time actually used. The Project Manager
prior to the performance of such work must approve any hours or operation in
excess of eight (8) hours in any one (1) day.

2) Rental time will not be allowed or credited for any day on which machinery or
equipment is inoperative due to its breakdown. On such days, the Contractor will
be paid only for the actual hours, if any, that the machinery or equipment was in

operation.

3) In the event the Force Account work is completed in less than eight (8) hours,
equipment rental shall nevertheless be paid for a minimum eight (8) hours.

4) For the purpose of determining the rental period the continuous and consecutive

days shall be the normal eight (8) hour shift work day, Monday through Friday
excluding legal holidays. Any work day to be paid less than eight (8) hours shall
not be considered as continuous, except for equipment removed from rental for
fuel and lubrication.

5) No additional premium beyond the normal rates used will be paid for equipment
over eight (8) hours per day or forty (40) hours per week.

All rental rates for machinery and equipment shall include the cost of fuel, oil, lubricants,
supplies, small tools, necessary attachments, repairs, maintenance, tire wear, depreciation,
storage, and all other incidentals.
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All machinery and equipment shall be in good working condition and suitable for the
purpose for which the machinery and equipment is to be used.

Individual pieces of equipment or tools having a replacement value of $2,000 (two
thousand dollars) or less, whether or not consumed by use, shall be considered to be small
tools and included in the allowed markup for overhead and profit and no separate payment
will be made therefor.

The total of all Force Account rental charges accrued over the duration of the contract for a
specific item of equipment shall not exceed the replacement cost of that equipment.

(1) The Contractor shall provide the cost of replacement to the Project Manager prior
to using the equipment. If the Project Manager does not agree with the
replacement cost, the Project Manager shall set the replacement cost. The
Contractor may contest the replacement cost pursuant to Section 7.25, DISPUTES
AND CLAIMS.

Should the item of equipment be rented from an unrelated entity, the rental cost will be
treated as equipment cost under Subsection 8.3.4.5, EQUIPMENT.

Transportation and/or Mobilization: The following provisions shall govern in determining
the compensation to be paid to the Contractor for use of equipment or machinery on the
Force Account method:

(1) The Project Manager shall approve the location from which the equipment is to be
moved or transported.
2) Where the equipment must be transported to the site of the Force Account work,

the Department will pay the reasonable cost of mobilizing and transporting the
equipment, including its loading and unloading, from its original location to the
site of Force Account work. Upon completion of the work the Department will
pay the reasonable cost of mobilizing and transporting the equipment back to its
original location or to another location, whichever cost is less.

3) The cost of transporting the equipment shall not exceed the rates established by
the Hawaii State Public Utilities Commission. If such rates are nonexistent, then
the rates will be determined by the Project Manager based upon the prevailing
rates charged by established haulers within the locale.

4) Where the equipment is self-propelled, the Department will pay the cost of
moving the equipment by its own power from its original location to the site of the
Force Account work. Upon completion of the work the Department will pay the
reasonable cost of moving of the Equipment back to its original or another
location, whichever cost is less.

5) At the discretion of the Project Manager, when the Contractor desires to use such
equipment for other than Force Account work, the costs of mobilization and
transportation shall be prorated between the Force Account and non- Force
Account work.

Pickup trucks, vans, storage trailers, unless specifically rented for the Force Account work,
shall be considered incidental to the Force Account work and the costs therefor are
included in the markup allowed under Section 4.5, ALLOWANCES FOR OVERHEAD
AND PROFIT.
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8.3.4.6

8.3.4.7

8.3.4.8

8.4

8.4.1

8.4.1.1

8.4.1.2

STATE EXCISE (GROSS INCOME) TAX AND BOND. A sum equal to the current percentage rate

for the State excise (Gross Income) tax on the total sum determined in Subsections 8.3.4.1, 8.3.4.2,

8.3.4.3 and 8.3.4.4 above, and the bond premium shall be added as compensation to the Contractor.

The actual bond premium not to exceed one percent (1%) shall be added to items covered by

Subsections 8.3.4.1, 8.3.4.2, 8.3.4.3 and 8.3.4.4 when applicable.

(a) The compensation as determined in Subsections 8.3.4.1, 8.3.4.2, 8.3.4.3, 8.3.4.4 and 8.3.4.5
above shall be deemed to be payment in full for work paid on a Force Account basis.

RECORDS. The Contractor and the Project Manager shall compare records of the labor, materials
and equipment rentals paid by the Force Account basis at the end of each day. These daily records, if
signed by both parties, shall thereafter be the basis for the quantities to be paid for by the Force
Account method. The Contractor shall not be entitled to payment for Force Account records not
signed by the Project Manager.

STATEMENTS. No payment will be made for work on a Force Account basis until the Contractor
has submitted to the Project Manager, duplicate itemized statements of the cost of such Force
Account work detailed as follows:
(a) Laborers. Name, classification, date, daily hours, total hours, rate, and extension for each
laborer and foreman and also the amount of fringe benefits payable if any.
(b) Equipment. Designation, dates, daily hours, total hours, rental rate, and extension for each
unit of machinery and equipment.
(c) Materials:
(D) Quantities of materials, prices and extensions.
2) Costs of transporting materials, if such cost is not reflected in the prices of the
materials.
3) Statements shall be accompanied and supported by receipted invoices for all
materials used and transportation charges. However, if materials used on the Force
Account work are not specifically purchased for such work but are taken from the
Contractor’s stock, then in lieu of the invoices the Contractors shall submit an
affidavit certifying that such materials were taken from stock and that the amount
claimed represents the actual cost to the Contractor.
(d) Insurance. Cost of property damage, liability and worker’s compensation insurance
premiums, unemployment insurance contributions, and social security tax.

PROGRESS AND/OR PARTIAL PAYMENTS

PROGRESS PAYMENTS. The Contractor will be allowed progress payments on a monthly basis
upon preparing the Monthly Payment Application forms and submitting the originals to the Project
Manager. The monthly payment shall be based on the items of work satisfactorily completed and the
value thereof at unit prices and/or lump sum prices set forth in the contract as determined by the
Project Manager and will be subject to compliance with Section 7.9, PAYROLLS AND PAYROLL
RECORDS.

ORIGINAL INVOICES REQUIRED. All payments under this Contract shall be made only upon
submission by the CONTRACTOR of original invoices specifying the amount due and certifying that
services requested under the Contract have been performed by the CONTRACTOR according to the
Contract.

SUBJECT TO AVAILABLE FUNDS. Such payments are subject to availability of funds and
allotment by the Director of Finance in accordance with chapter 37, HRS. Further, all payments shall
be made in accordance with and subject to chapter 40, HRS.
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8.4.2

8.4.3

8.4.3.1

8.43.2

8.4.4

8.4.4.1

8.44.2

8.4.4.3

8.4.44

8.4.5

8.4.6

8.5

8.5.1

8.5.2

In the event the Contractor or any Subcontractor fails to submit certified copies of payrolls in
accordance with the requirements of Section 7.9, PAYROLLS AND PAYROLL RECORDS, the
Project Manager may retain the amount due for items of work for which payroll affidavits have not
been submitted on a timely basis notwithstanding satisfactory completion of the work until such
records have been duly submitted. The Contractor shall not be due any interest payment for any
amount thus withheld.

PARTIAL PAYMENT FOR MATERIALS. The Contractor will also be allowed partial payments to
the extent of ninety percent (90%) of the manufacturer’s, supplier’s, distributor’s or fabricator’s
invoice cost of accepted materials to be incorporated in the work on the following conditions:

The materials are delivered and properly stored at the site of the work; or

For special items of materials accepted by the Project Manager, the materials are delivered to the
Contractor or subcontractor(s) and properly stored in an acceptable location within a reasonable
distance to the site of the work.

Partial payments shall be made only if the Project Manager finds that:

The Contractor has submitted bills of sale for the materials or otherwise demonstrates clear title to
such materials.

The materials are insured for their full replacement value to the benefit of the Department against
theft, fire, damages incurred in transportation to the site, and other hazards.

The materials are not subject to deterioration.

In case of materials stored off the project site, the materials are not commingled with other materials
not to be incorporated into the project.

FEDERAL FUNDS. If this Contract is payable in whole or in part from federal funds, Contractor
agrees that, as to the portion of the compensation under this Contract to be payable from federal
funds, the Contractor shall be paid only from such funds received from the federal government, and
shall not be paid from any other funds.

Final Payment Requirements (§3-122-112, HAR). Upon receipt of the Contractor's invoice for final
payment, the Department shall verify compliance with Section 103D-328 HRS via Hawaii
Compliance Express (HCE).

PROMPT PAYMENT (§3-125-23 HAR)

Any money, other than retainage, paid to the CONTRACTOR shall be dispersed to subcontractors
within ten days after receipt of the money in accordance with the terms of the subcontract; provided
that the subcontractor has met all the terms and conditions of the subcontract and there are no bona
fide disputes; and

BONA FIDE DISPUTES. The existence of a bona fide dispute with a subcontractor or material
supplier shall not release the Contractor of its prompt payment obligations as to all sums due that are
not directly affected by such dispute.
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8.5.3

8.5.3.1

8532

8.5.3.3

854

8.5.5

8.6

8.6.1

8.6.1.1

8.6.1.2

8.6.2

8.6.3

FILING NON-PAYMENT COMPLAINT. Subcontractors and material suppliers may file in writing
a complaint with the Chairman regarding non-payment by the Contractor. Such complaint shall
include:

The amount past due for work performed and already paid for by the Department;
That all the terms, conditions or requirements of its subcontract have been met; and

That no bona fide dispute over its performance exists. The Department will investigate the validity of
the complaint.

The Department may withhold from future progress payments amounts to cover any sums paid to the
Contractor for work performed by a subcontractor if the Department finds that the subcontractor
complaint regarding non-payment by the Contractor has merit.

If the Project Manager determines that the Contractor failed to make prompt payment required to a
subcontractor or material supplier with whom it has no bona fide dispute, the Project Manager shall
inform the Contractor of the findings and request the Contractor make payment accordingly. If the
Contractor does not act promptly, the Project Manager shall take appropriate action as allowed under
this Contract and/or refer the matter to the Contractor Licensing Board for appropriate action under
Section 444-17, Hawaii Revised Statutes regarding the Revocation, Suspension and Renewal of
(Contractor) Licenses and/or initiate a petition for debarment of the Contractor from bidding on other
Department jobs.

RETAINAGE

The Department will retain five percent (5%) of the total amount of progress and / or partial payments
until after completion of the entire Contract in an acceptable manner at which time this balance, less
any previous payments, will be certified and paid to the Contractor. After fifty percent (50%) of the
work is completed and progress is satisfactory, no additional sum will be withheld. If progress is not
satisfactory, the Department may continue to withhold retainage sums not exceeding five percent
(5%) of the amount due the Contractor.

Contractor may withhold from amounts due its subcontractors, only the same percentage of retainage
as that of the Contractor, and only if its subcontractors have provided valid performance and
payments bonds or other bond or collateral acceptable to the Contractor.

Contractor or Subcontractor may negotiate with, and retain from its respective subcontractors, a
different retainage percentage which cannot exceed ten percent (10%).

The retainage shall not include sums deducted as liquidated damages from monies due or that may
become due the Contractor under the Contract.

Subject to approval by the Chairman, and at the Chairman’s sole discretion, Contractor may withdraw
from time to time the whole or any portion of the sum retained after endorsing over to the Department
and depositing with the Department any general obligation bond of the State or its political
subdivisions suitable to the Department but in no case with a face value less than the value
established by law of the amount to be withdrawn. The Department may sell the bond and use the
proceeds therefrom in the same way as it may use monies directly retained from progress payments or
the final payment.
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8.7

8.7.1

8.8

8.8.1

8.8.2

8.9

WARRANTY OF CLEAR TITLE. The Contractor warrants and guarantees that all work and
materials covered by progress or partial payments made thereon shall be free and clear of all liens,
claims, security interests or encumbrances, and shall become the sole property of the Department.
This provision shall not, however, be construed as an acceptance of the work nor shall it be construed
as relieving the Contractor from the sole responsibility for all materials and work upon which
payments have been made or the restoration of any damaged work, or as waiving the right of the
Department to require the fulfillment of all the items of the Contract.

LIENS AND WARRANTIES. Goods provided under this Contract shall be provided free of all liens
and provided together with all applicable warranties, or with the warranties described in the Contract
documents, whichever are greater.

FINAL PAYMENT

Upon final payment to the CONTRACTOR, full payment to the subcontractor, including retainage,
shall be made within ten days after receipt of the money; provided that there are no bona fine disputes
over the subcontractor’s performance under the subcontract.

Sums necessary to meet any claims of any kind by the Department may be retained from the sums
due the Contractor until said claims have been fully and completely discharged or otherwise satisfied.

STATE’S RIGHT TO OFFSET. The STATE may offset against any monies or other obligations the
STATE owes to the CONTRACTOR under this Contract, any amounts owed to the State of Hawaii
by the CONTRACTOR under this Contract or any other Contracts or pursuant to any law or other
obligation owed to the State of Hawaii by the CONTRACTOR, including, without limitation, the
payment of any taxes or levies of any kind or nature. The STATE will notify the CONTRACTOR in
writing of any offset and the nature of such offset. For purposes of this Subsection, amounts owed to
the State of Hawaii shall not include debts or obligations which have been liquidated, agreed to by the
CONTRACTOR, and are covered by an installment payment or other settlement plan approved by the
State of Hawaii, provided, however, that the CONTRACTOR shall be entitled to such exclusion only
to the extent that the CONTRACTOR is current with, and not delinquent on, any payments or
obligations owed to the State of Hawaii under such payment or other settlement plan.

~END OF ARTICLE 8~
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FORM 1

CERTIFICATION OF BIDDER'S PARTICIPATION
IN APPROVED APPRENTICESHIP PROGRAM UNDER ACT 17

Bidder's Identifying Information

A. Legal Business Name:;

B. Project Bid Title & Reference No.:

C. Contact Person's Name:

1. _Phone No.: 2. E-Mail.
II. Apprenticeable Trades To Be Employed® ieachi . C. No. Enrolled D. No. Completed
"’ h s " One Sponsor orform) | Poemmenn | STt
. ( 'S) bidder's request date) prios Tordoubsl gy
1.
2.
3.
4.
5.
6.
lll._Bidder's Certification

| certify that the above information is accurate to the best of my knowledge. | understand that my willful misstatement of facts may cause forfeiture of the preference under Act 17 and may
result in criminal action. | give permission for outside sources to be contacted and for them to disclose any information necessary to verify the bidder's preference.

A Name (Type) B. Tille

C. Signature (criginal signature required} D. Date

Apprenticeship Sponsor’s Contact Information

A.  Training Coordinator's Name:

B. Address:

C. PhoreNo.: D. E-Mail: E. FaxNo:

Apprenticeship Program Sponsor’s Certification

| certify that the above information is accurate to the best of my knowledge. | understand that my willful misstatement of facts may cause forfeiture of the bidder's preference and may result
in criminal action. | give permission for outside sources to be contacted and for them to disclose any information necessary to verify the bidder's preference under Act 17.

A. Name of Authonzed Official B. Title

C. Signature {original signature required) D. Date

Name of Apprenticeable Trade and Apprenticeship Sponsor must be the same as recorded in the List of Construction Trades in Registered
Apprenticeship Programs that is posted on the State Department of Labor and Industrial Relations website.

(Rev. 08/25/2010)




CERTIFICATION OF COMPLIANCE
FOR

EMPLOYMENT OF STATE RESIDENTS
HRS CHAPTER 103B, AS AMENDED BY ACT 192, SLH 2011

Project Title:

Agency Project No:
Contract No.:

As required by Hawai‘i Revised Statutes Chapter103B, as amended by Act 192, Session Laws
of Hawaii 201 1-Employment of State Residents on Construction Procurement Contracts, I

hereby certify under oath, that I am an officer of and
(Name of Contractor or Subcontractor Company)

for the Project Contract indicated above, was in
{Name of Contractor or Subcontractor Company)

compliance with HRS Chapter 103B, as amended by Act 192, SLH 2011, by employing a
workforce of which not less than eighty percent are Hawai'i residents, as calculated according
to the formula in the solicitation, to perform this Contract.

1 I am an officer of the Contractor for this
contract.

[J I am an officer of a Subcontractor for this

contract.
CORPORATE SEAL

(Name of Company)

(Signature)

(Print Name)

(Print Title)

Subscribed and swomn to me before this Doc. Date: # of Pages 1* Circuit
day of , 2011, Notary Name:

Doc. Description:

Notary Public, 1* Circuit, State of Hawai‘i
My commission expires:

Notary Signature Date
NOTARY CERTIFICATION

EXHIBIT 2



